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comply with clause 21.04, clause 22.07 and various objectives of clause 55. 
They also say traffic and waste collection would cause traffic and parking 
problems. Their amenity would be affected through visual bulk, noise, 
overlooking and overshadowing.   

5 The applicant says the development would provide greater housing choice and 
affordability. It would be located in a Housing Diversity Area (HDA) where 
modest change is encouraged. He says it would provide acceptable amenity to its 
neighbours and future residents. He says it would not cause traffic or parking 
problems for its neighbours.   

WHAT ARE THE KEY ISSUES? 

6 I must determine the following key issues in this matter: 

• Does the development respond to its site features and its built form and 
policy contexts?  

• Would the development impose unacceptable amenity impacts on its 
neighbours? 

• Would the development cause unacceptable traffic or parking problems? 

• Would the development provide acceptable amenity for its future residents? 

7 To the extent that other issues are raised by the respondents in their statements of 
grounds and submissions such as precedent, effects on property values, the 
applicant not being a member of the community and damage to nearby dwellings 
due to construction works, I consider these matters are peripheral to the key 
issues in this case and do not require specific consideration in making this 
decision. 

8 I must decide whether a permit should be granted and, if so, what conditions 
should be applied.  Having considered all submissions and evidence presented 
with regard to the applicable policies and provisions of the Glen Eira Planning 
Scheme, I have decided to revoked the decision of the responsible authority and 
a permit can be granted in accordance to the conditions set out in Appendix A. 
My reasons follow. 

PROCEDURAL ISSUES AND RULINGS  

9 The applicant has circulated amended plans in accordance with Practice Note 
PNP9. The amended plans propose a three storey building accommodating thirty 
dwellings and comprise a less intensive development than the application plans 
lodged with the Council (four storeys and thirty-five dwellings). The three expert 
evidence statements comment on the amended development.  

10 A second set of plans was circulated with Mr Iles’ expert evidence. The built 
form of the two proposals is similar, with the main differences relating to the 
number of dwellings, roof form, and the eastern elevation.  Mr Morello also 
included plans in his expert evidence that show changes to the basements and 
ramps. 
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11 The responsible authority and the respondents objected to the substitution of the 
plans dated 1 December 2016.The respondents said they were confused by 
receiving two sets of plans and they did not have sufficient time to closely 
analyse the second set of plans. The responsible authority said the application for 
review should be struck out for want of prosecution. 

12 The Tribunal has found that it is inappropriate for experts to recommend 
substantial changes to a development and effectively seek to amend the 
application plans through their expert evidence. Amendments to plans put 
forward in expert evidence are not subject to public notice in accordance with 
Practice Note PNP9.  However, the opinions provided by the expert witnesses 
before the Tribunal are constructive for improving the development and thus I 
seek it as acceptable and can be include as the permit conditions.  

13 I confirmed at the hearing that I would determine whether the development 
shown in the plans dated 1 December 2016 is acceptable. I ordered at the 
Hearing that the plans described as VCAT Submission, dated 01/12/2016 be the 
decision plans for this review (a development of thirty dwellings in a three storey 
building). My reasons for substituting the plans were: 

• The applicant is actively pursuing the proposal, shown by participating in a 
compulsory conference, preparing amended plans, engaging expert 
evidence and being represented by legal counsel. 

• There is nothing unusual in the applicant circulating amended plans after a 
compulsory conference and prior to a hearing, with the aim of addressing 
the matters raised by the parties. 

• The amended plans reduce the size and density of the development by 
deleting a storey and reducing the number of dwellings from thirty-five to 
thirty, hence it is a less intensive development than the proposal considered 
by the responsible authority. 

• The amended plans were circulated in accordance with PNP9. 

• The expert evidence was circulated in accordance with PNVCAT 2. 

• All parties confirmed at the hearing that they have reviewed the plans dated 
1 December 2016, have prepared submissions based on these plans and 
were prepared for a hearing. 

• No party would be prejudiced by proceeding with the hearing.   

• There is little point conducting a multi-day hearing regarding a four storey 
apartment building that no party, including the applicant, regards as being 
acceptable.  
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CONSIDERATION OF THE KEY ISSUES 

Does the development respond to its site features and its built form and policy 
contexts?  

What do the parties say? 

14 The responsible authority and the respondents say an apartment building 
accommodating thirty dwellings in a local residential street is too dense. It says 
the building should be located on the periphery of the Commercial 1 Zone along 
Centre Road or East Boundary Road. It could be a transition between the more 
intensive built form in the commercial centre and the one and two storey 
dwellings in the nearby residential area.   

15 The responsible authority and the respondents also say the proposed three storey 
form would be unduly bulky, boxlike and imposing. It would comprise a 
building that would be imposing and a dramatic change from the prevailing 
neighbourhood character. They do not necessarily oppose a three storey 
building, but say the second storey should be more recessive and the number of 
dwellings reduced. They also say there are few development sites left in this 
area, hence the character of the area is largely established and unlikely to 
change.  

16 The respondents also say the future residents of an apartment building would be 
less likely to participate in informal community interaction than residents of 
other dwellings because apartment buildings do not facilitate casual interaction 
with neighbours.  

What guidance is provided by planning policy? 

17 Planning policy guides the change that can be reasonably expected in this area. 
At the general level, clauses 9, 11.02, 11.04, 16.01, 32.08, and 21.04 include 
broad planning objectives that generally encourage Melbourne to have a greater 
diversity of dwellings in the established suburbs to provide more housing choice. 
Plan Melbourne encourages approximately half of Melbourne’s future dwellings 
to be accommodated within the established suburbs. This aspiration aims to 
reduce the need to build new suburbs on the fringes of the metropolitan area. 
Accommodating more people in the established suburbs can reduce the amount 
of non-urban land with agricultural and/or landscape value that has to be 
transformed to new suburbs. It can also ensure that the infrastructure in the 
established suburbs is used efficiently, enhance access to employment and 
reduce long distance car based commuting.             

18 The Glen Eira Planning Scheme includes highly targeted strategies regarding the 
preferred locations for residential development. Nearly 80 percent of the 
municipality’s area is expected to have minimal change. New residential 
development is directed to a limited number of preferred locations. The areas 
that are expected to undergo the most substantial change are urban villages and 
the Phoenix precinct, followed by the commercial parts of neighbourhood 
centres, local centres and properties along tram routes.  
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19 Following these preferred locations are housing diversity areas (HDAs). These 
are the residential areas around neighbourhood activity centres. They are 
identified in the scheme as the preferred locations for tempered redevelopment.  

20 They are included in the General Residential Zone. A purpose of the zone is to 
provide a diversity of housing types and moderate housing growth in locations 
that offer good access to services and transport. The purposes of the GRZ are 
also to implement adopted neighbourhood character guidelines and to ensure that 
development respects the existing or preferred neighbourhood character. 

21 The scheme provides limited guidance as to the height, scale and massing of 
development within the HDA’s. The relevant policy directions include: 

• Buildings are limited to 10.5 metres height (unless the land slopes). 

• A development should provide a diversity of dwellings. 

• Development should implement neighbourhood character policy and 
respect the neighbourhood character. 

• The density, massing and scale of development is likely to vary in different 
housing diversity areas. 

22 Clause 22.07 also guides development in a HDA. It encourages the density, 
massing and scale of a development to be appropriate to its location, responding 
to existing development on adjoining sites.  

23 Clause 22.07 also encourages development to transition from the core of the 
centre to the edge of the HDA. The clause includes a strategy that development 
should have a lesser density and scale as the distance from the core of the centre 
increases. Furthermore, it should not dominate the streetscape.  

24 Clause 22.07 does not specify a neighbourhood character for the HDAs in 
general or for particular HDAs, unlike clause 22.08 that includes a description of 
the character of each of the sixteen neighbourhoods that comprise the areas 
nominated for minimal change. 

What guidance has been provided by the Tribunal in the HDA’s? 

25 The Tribunal has, over recent years, considered many developments in the 
HDA’s. Many decisions were provided to me through this hearing that helpfully 
set out some consistent key findings that are relevant to this review2. These 
include: 

• Housing diversity areas are part of Council’s targeted approach to meeting 
its housing diversity objectives. Housing diversity areas need to serve their 

 
2  A to Z Investment Group Pty Ltd v Glen Eira CC [2016] VCAT 1934, Buildstruct Group Pty Ltd v Glen Eira 

CC [2016] VCAT 970, PPBS Architects v Glen Eira CC [2012] VCAT 763, Mimosa Road Carnegie Pty Ltd 
v Glen Eira CC [2016] VCAT 1664, The Town Hall Consulting Group Pty Ltd v Glen Eira CC [2016] 
VCAT 1800, Stellar Construction v Glen Eira CC [2015] VCAT 826, A to Z Investment Group v Glen Eira 
CC [2016] VCAT 1934, BKMA Development v Glen Eira CC [2016] VCAT 433, Steller Elite v Glen Eira 
CC [2015] VCAT 1762, The Town Hall Consulting Group Pty Ltd v Glen Eira CC [2015] VCAT 1972, 
RWBL v Glen Eira CC [2016] VCAT 113  
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purpose of accommodating change, so that 78 percent of the municipality 
can experience only minimal change. 

• Housing diversity areas are in the middle of the hierarchy of the preferred 
locations for change in Glen Eira, between the substantial change areas and 
the minimal change areas in the Neighbourhood Residential Zone.   

• The housing diversity areas designated in the scheme have been selected by 
the Council because they meet the criteria of being well serviced locations 
with the capacity to accommodate additional dwellings, hence new 
development should be expected within these areas. The extent of change 
in these areas can be expected to be significant, and more than is occurring 
in the NRZ.  

• The mostly single storey suburban character should not be expected to be 
retained or replicated, therefore limited weight is to be given to preserving 
the existing character. 

• The scheme encourages the housing diversity areas to be developed more 
intensively than areas in the NRZ, hence their emerging built form can be 
expected to be taller and more intensive than seen in NRZ areas.       

• A range of dwelling types can be accommodated in the housing diversity 
areas, including apartment buildings. 

• Apartment buildings are an acceptable form of housing in housing diversity 
areas, but apartment buildings have to be well designed in terms of 
responding to their context and providing a high level of amenity to 
neighbours and future residents  

26 With regard to the policies in clause 22.07 that encourage a transition in density 
and scale between the commercial core and a boundary with the NRZ, the 
Tribunal has found:  

• The height limit in the GRZ1 of 10.5 metres or three storeys is itself a 
transition between the taller heights that are generally allowed within the 
commercial areas and the two storey height limit that is applicable in the 
Neighbourhood Residential Zone. 

• The schedule to the zone does not vary the standard of clause 55 to require 
transition in height, built form or intensity. Schedule 2 to the GRZ that is 
applied at the interface of the GRZ and the NRZ only varies the setback to 
the rear boundary and does not reduce the allowable height in the NRZ. 

• Hence the need for transition within the housing diversity area is limited.  

• Proximity to a minimal change area (NRZ) does not diminish the strong 
policy support for more dwellings in the housing diversity areas. A street 
can provide an effective transition between three storey built form in the 
GRZ and two storey built form in the NRZ on the other side of the street. 
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• A transition in scale and density should be applied contextually, and there 
may be areas within some of the housing diversity areas where a 
development should be more tempered than is allowable under the scheme. 

• The encouragement of transition in density comprises one policy statement 
amongst many and is to be balanced with the entirety of policies in the 
scheme including diversity of dwelling, amenity and character. 

• The generality of the policy that encourages transition makes it of limited 
value to decision makers when considering specific development proposals. 

27 I consider that the Tribunal has generally found that a significant level of change 
should be expected throughout the HDAs. However, being within an HDA is not 
a blank cheque to maximise the development capacity of a site. A proposed 
development is expected to respond to its emerging context, comprise a high 
design quality and to provide acceptable amenity for its future residents and 
neighbours. I now apply these considerations to the development before me.     

My assessment regarding response to policy and context   

28 The starting point is to assess the features and context of the site3. I am satisfied 
that it is appropriate to redevelop the review site for multiple dwellings. The site 
is a generous size with a regular shape and dimensions. Its slope of 
approximately 1.5 metres from west to east is a site feature to which a design can 
readily respond. The existing dwellings have no heritage value. The site has two 
road frontages and access to the usual urban infrastructure services. A 1.83 metre 
wide easement abuts the southern boundary which is only a limited constraint. 
The existing vegetation has limited landscape and no heritage value. 

29 The review site has only one feature that might constrain its redevelopment. A 
14 metre tall Liqidamber tree is located in the rear yard of no.8 Bevis Street, 
approximately ten metres from the rear boundary. I agree with the respondents 
who say that it is prominent in the streetscape and in views from neighbouring 
properties. Its retention would significantly constrain the redevelopment of no.8 
Bevis Street.  

30 Two consultant arborist reports advise that while the tree has a moderate 
retention value, its structure is poor because it has a structural defect and it also 
has decay in its trunk. It has a limited life expectancy. Council’s arborist agreed 
with this assessment and did not object to its removal. I cannot reasonably 
conclude that the Liquidamber should be retained. 

31 I am also satisfied that the site is well located to services. It is within 350 metres 
walking distance to a wide array of shops and services along Centre Road. It is 
close to high quality schools, and there are multiple parks and other community 
facilities in the area. It is close to a regional health care centre and a major 
aquatic/fitness centre. 

32 I accept the level of public transport service is less than is available near 
Bentleigh and other train stations. Whilst limited, it is available and it is 

 
3  Clauses 15.01, 16.01, 21.04, 55.01 


